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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Committee 

Resumed from 19 August.  The Deputy Chairman of Committees (Hon Adele Farina) in the Chair; Hon Tom 
Stephens (Minister for Local Government and Regional Development) in charge of the Bill.  

Clause 5:  Section 37B inserted - 
Progress was reported after the clause had been partly considered. 

Clause put and passed. 

Clause 6:  Section 38 amended - 
Hon CHRISTINE SHARP:  I move -  

Page 5, lines 7 to 9 - To delete the lines. 

I consider this to be one of the most important amendments standing in my name.  I will explain, first, what the 
amendment does and, secondly, why it is important.  This amendment seeks to delete the newly amended section 
38 of the Environmental Protection Act.  Section 38 is an important part of the Act and is well-known 
throughout the environment movement in Western Australia.  Under this section members of the public have the 
right and the opportunity to trigger the provision dealing with assessment powers under the Environmental 
Protection Act.  However, proposed section 38 in the Bill has some serious limitations and the purpose of my 
amendment is to remove one of those limitations at proposed subsection (2) that states - 

In the case of a proposal under an assessed scheme, only the proponent can refer the proposal to the 
Authority . . .  

Interestingly enough, when we dealt with clause 5 last night, Hon Bruce Donaldson referred to the interaction 
between the Bill and the assessment of urban development.  He asked the minister to demonstrate that the Bill, in 
particular the use of the term “significant proposal”, would not be used to hamper the process of clearing for 
urban development.  That discussion foreshadowed this amendment that answers the member’s question in a 
way that the minister did not.   

My concern is with the section in the Bill that deals with clearing permits.  Schedule 6 is important in that it lists 
all the exemptions to the clearing permit system.  Many notable activities are exempted but my amendment 
draws attention to the one in which subdivision proposals have been approved by the Western Australian 
Planning Commission and are exempt from the move to seek a clearing permit.  Urban subdivisions are exempt 
from the whole clearing permit approval process.  However, section 38 of the Act, which provides for the 
Environmental Protection Authority to carry out normal environmental impact assessment of proposals, is also 
severely limited in the way it considers the prospect of clearing for urban development.  In particular, section 
48I, which was inserted in 1996, has severely curtailed the amount of environmental impact assessment of the 
clearing of remnant vegetation in the metropolitan regional area, along the costal plain and in other areas through 
rezoning of assessed town planning and regional schemes.  Section 48I strictly controls the ability to assess 
clearing of important vegetation through subdivision proposals because it gives the power entirely to the Western 
Australian Planning Commission.  Moreover, section 48I also gives control of rezoning proposals as opposed to 
subdivision proposals to the WA Planning Commission or to the relevant local government authority that seeks 
to rezone its town planning scheme.  Once a town planning scheme or a region scheme has had its first initial 
assessment, it is extremely difficult for any subsequent assessment of remnant vegetation protection, even 
though that subsequent subdivision or rezoning proposal may have been produced more than a decade later than 
the original scheme first had its overall consideration by the authority.  Therefore, I am seeking to remove the 
limit on rezoning and subdivision assessments under part IV of the Act and the limit under proposed section 38, 
which provides that only a land developer can trigger such an assessment.   

If my amendment is successful, any member of the community can refer a rezoning or a subdivision of a town 
planning scheme to the authority.  All members of the community will have the same power in the case of an 
assessment of urban development through assessed schemes as they already do for other proposals.  In 1996 the 
Act was specifically altered to give assessed town planning and regional plans exemption from the usual powers 
of the community and the authority to conduct environmental impact assessment.  It was done for ideological 
reasons and to ensure that there would be no subsequent use of the assessment powers under the Act; that the 
EPA could make recommendations for further protection of remnant vegetation in Perth, down the coastal plain 
or anywhere a town planning scheme is in operation; and that property developers did not run any risk of being 
refused the right to clear conservation areas.  This is a significant amendment. 
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Despite the perception in the community that this Bill will end rampant land clearing in Western Australia, as 
Hon Peter Foss said last night, the devil is in the detail.  This Bill specifically targets private landowners and 
farmers in particular.  However, approved government activities under assessed town planning schemes are the 
greatest cause of land clearance in Western Australia.  Later I will deal with another amendment involving the 
activities of government instrumentalities such as Western Power and Main Roads Western Australia.  Under the 
Bill before us - here is the irony - these activities are either completely exempt or we create such a significant 
loophole in the Bill that they will remain untouched and unaffected by the clearing permit system.  This 
amendment is important because it is precisely these activities that are causing the greatest removal of native 
vegetation in Western Australia.  It is not caused by farmers clearing but the clearing carried out through 
approved government activities.  Very conveniently, the Government has crafted this Bill to exempt itself from 
the severe restrictions that we support but which are, nevertheless, being imposed on private landowners.  There 
are severe double standards in this Bill because we are singling out farmers while the Government is getting off 
scot-free.  I will be seeking further time to discuss this amendment because it is a significant one. 

I have made a considerable effort to obtain the figures with which to provide some proof of what I am saying to 
the Chamber.  It is no easy thing to get clear details of how much of what type of land is being cleared in 
Western Australia and under what approvals systems.  I have been pursuing this issue in parliamentary questions 
for some time.  My first approach was to try to find information through satellite imagery.  Western Australia has 
a land monitor program that is funded by various state agencies, such as the Department of Agriculture, Western 
Power and the Department of Conservation and Land Management.  That program uses LANDSAT imagery to 
understand the change in vegetation cover in Western Australia.  I have asked several parliamentary questions, 
and I continue to run into a brick wall.  I am told that although the Government has this information and it pays 
for it, this information is not collated in a way that gives the hard facts about how much vegetation cover is being 
removed or changed by specific land management activities.  Earlier this week I was told that I may be able to 
obtain that information ironically through the federal Government, because the federal Government, through the 
Australian Greenhouse Office, apparently requires the State Government to make available to it up-to-date 
information on land clearance for its greenhouse programs.  Somehow or other the information is getting through 
to the Australian Greenhouse Office and I will be seeking, through representation in the federal Parliament, to 
find out whether that is correct and what figures from Western Australia demonstrate through the hard evidence 
of satellite imagery just what land is being cleared, where and by whom.   

However, at this stage I am relying on information that I have received through parliamentary questions.  That 
information has come from questions asked of the Minister for Planning and Infrastructure about the amount of 
land approved for rezoning to urban and the process under the Soil and Land Conservation Act of lodging 
notices of intention to clear to which no objection had been raised by the commissioner.  I have managed to get 
figures dating back to 1999 that outline the area of land cleared for what purposes in Western Australia.  I have 
found that through the process of lodging NOIs, which this Bill will replace with the clearing permit system, 
since 1999 the Commissioner of Soil and Land Conservation has not objected to the clearing of 1 003 hectares; 
in other words, that clearing has been permitted for agriculture.  That figure of 1 003 hectares is for legal 
clearing by farmers in Western Australia since 1999.  That is a very small area, particularly considering the 
amount of clearing in, say, the late 1980s.  In 1988, 38 000 hectares were cleared in that one year alone.  In the 
10 years before that, hundreds of thousands of hectares were cleared.  What I am saying is that the amount of 
clearing for agriculture has shrunk enormously.  In fact, it is now very small indeed.   

However, what about clearing for urban development?  I am told that, through the process of rezoning under the 
metropolitan region scheme in the period since 1999, 2 927 hectares have been cleared for urban development 
alone.  I will clarify that figure because I have put together a lot of figures and I want to ensure that I give to the 
Chamber an accurate record of my understanding of the figure.  The figure for urban development includes not 
only subdivision for new suburbs, but also specific industrial sites but not infrastructure such as Main Roads WA 
infrastructure.  I have added to the figure for the metropolitan region an indicative figure for the Mandurah 
region, because everyone is aware that a significant amount of urban development is taking place in that area.  I 
have not been able to find any other figures for, say, the Busselton or Geraldton areas or any other parts of the 
State in which there clearly are significant - 

Hon Murray Criddle interjected.   

Hon CHRISTINE SHARP:  That is right.  I am considering rezoning in just the metropolitan region and the 
Mandurah area.  I have used indicative figures provided to me from the City of Mandurah bushland protection 
strategy, which provides estimates indicating that in the past few years an average of 40 hectares a year have 
been cleared.  I have added those two figures together and come up with 2 927 hectares; that is, nearly 3 000 
hectares have been cleared in comparison with just over 1 000 hectares that have been legally cleared by farmers.  
These are very important figures because they put into perspective what the Bill does and does not deal with.   
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I acknowledge that in addition to the 1 003 hectares that have been legally cleared since 1999 with no objection 
by the Commissioner of Soil and Land Conservation, it is estimated that a further approximately 3 000 hectares - 
or three times the area - have been cleared illegally by farmers.  Clearly the increased penalties in the Bill will 
have a significant impact on that form of illegal clearing.  The Greens (WA) welcome those increased penalties.  
Nevertheless, if the legal clearing for agriculture and the illegal clearing is compared with the clearing for urban 
development in Perth and Mandurah and also the clearing that has taken place for infrastructure for Main Roads, 
Western Power and other approved activities of government instrumentalities, the overall total indicates that 
legal land clearing comprises 11 per cent of the total land cleared in Western Australia since 1999.  If I add to 
that the amount of illegal clearing, it can be seen that the area cleared by farmers is 44 per cent of the total.  
However, the reality is that 56 per cent - over half - of the total land cleared in Western Australia is perpetrated 
by approved government activities, which this Bill is letting off scot-free.  My amendment deals with that.  The 
Government is applying not only double standards, but also double standards that obviously are impacting 
particularly on the Perth region and the whole Swan coastal plain region.  That part of our State is suffering a 
conservation crisis.   
I spoke about this when the House was dealing with the Peel region scheme.  At one of the last meetings I 
attended as a member of the Environmental Protection Authority in 1994, we were given a briefing by officers of 
the department that the most significant conservation activity that the EPA needed to undertake was to urgently 
update conservation measures in the Swan coastal plain.  To date, almost nothing has happened outside the 
metropolitan region, where the Perth Bushplan - now known as Bush Forever - has addressed the protection of 
regionally significant vegetation.  However, elsewhere in the coastal plain - 
The DEPUTY CHAIRMAN (Hon Adele Farina):  We are dealing with amendment 80/6, applying to page 5, 
lines 7 to 9.  I draw the attention of the honourable member to the fact that she needs to address the amendment, 
and not make a general statement.   
Hon CHRISTINE SHARP:  I am absolutely addressing the amendment.  
The purpose of this amendment is to ensure that these same areas on the Swan coastal plain and other very 
rapidly developing areas of this State are protected.  If we are to exempt those processes from the clearing permit 
system, we should not also prevent environmental impact assessment under part IV, as the Act currently 
provides, through limiting the operations of part IV to the same types of operation.  That is the purpose of my 
amendment. 
Back in 1994 it was estimated that of the 43 recognised vegetation communities on the Swan coastal plain, 10 
were completely unreserved, and another 10 were only represented in a single reserve.  Nine years ago there was 
already very significant concern about some species and vegetation communities in the area around Busselton 
and inland from there - the Abba Plains vegetation complex, of which only one or two per cent remains.  The 
Bunbury region scheme contains a proposal for the removal of 34 000 hectares of remnant vegetation.  Any 
member who has driven through the area south of Mandurah will be aware of the enormous amount of remnant 
vegetation being removed in that area.  I seek the support of the House for my amendment.  It seeks to facilitate, 
where vegetation under an assessed scheme has valuable conservation attributes, the ability of members of the 
public - as they can for other types of activities - to trigger the environmental impact assessment process so that 
the EPA can give advice to the Government about whether those vegetation associations should be protected.  In 
the past two weeks I have been working very actively on a proposal of exactly this nature at Dawesville, just 
south of the Dawesville Channel.  Members may know the new stretch of highway there.  I remember Hon Barry 
House complaining about the speed limits on that stretch being lower than elsewhere, although it is a nice new 
highway.  Part of that area - lot 2 Dawesville - is subject to a new subdivision covering several hundred hectares.  
The area has not been formally assessed by the EPA.   

Hon Murray Criddle:  Was it not assessed when the scheme was developed?   

Hon CHRISTINE SHARP:  Because the EPA has to assess the whole lot under the Peel region scheme.   

Hon Murray Criddle:  So it was assessed?   

Hon CHRISTINE SHARP:  That was done when the region scheme was assessed about three years ago. 
According to the bulletin on the Peel region scheme, at that stage the EPA said that lot 2 Dawesville and many 
other areas that it did not have time do should be deferred and assessed later.  In fact, now there is a subdivision 
proposal that will not be assessed because the trigger for that assessment is prevented under the proposed 
amendment to section 38.  That is what I am seeking to remove.  We know that the Western Australian Planning 
Commission does not want the area assessed, because it is quite happy to remove significant remnant vegetation 
for property development.  Nevertheless, that same area contains, for example, good quality Banksia attenuata, 
which is first on the list of threatened ecological communities in Western Australia.   
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Lot 2 Dawesville is also a habitat for Carnaby’s cockatoo, also called the white-tailed black cockatoo and the 
short-billed black cockatoo, which is listed under the federal Environment Protection and Biodiversity 
Conservation Act 1999.  The same lot has now been found to have a rare species of orchid - Caladenia hueglii - 
as well as two priority listed species of flora.  Ironically, the rare orchid was found in the vegetation surveys 
made by the property developer.  When it was discovered that the area contained rare flora that was protected 
under the Wildlife Conservation Act 1950, the solution was to simply shift the 10 per cent of the area devoted to 
public open space in the proposal to cover the area in which the orchids are believed to grow.  Conveniently, 
they were then somehow supposed to exist forever after in a sea of suburbs, walls and grass.  The two other 
priority species of flora are now to be conveniently relocated to the same patch of public open space. 

I am going on with this at some length because, as members can tell, I believe passionately that this is an 
important matter to which the Government needs to turn its attention, and of which the public needs to be aware.  
If we are to exempt urban subdivision from clearing permits, at least allow it to be assessed normally under part 
IV of the Act.  If we do not do that, we will continue to permit - indeed to underwrite - the activities that are 
creating a conservation crisis where most of us live.  This is a really important matter.  Members need to 
understand that the provisions of the Environmental Protection Amendment Bill 2002 will not prevent most 
types of clearing in Western Australia because most types of clearing in Western Australia are perpetrated under 
approved government activities.  I will return later, in moving another amendment, to activities such as those of 
Main Roads and Western Power, and their part in this story.  The reality is that 56 per cent of land clearing since 
1999 has been done by the Government itself, and that is why I seek the support of members for this important 
amendment.  

Hon TOM STEPHENS:  The Government will not support the amendment moved by Hon Christine Sharp, and 
it will ask the Chamber not to support it.  Many of us know that, in the process of handling any issue in public 
administration including legislation, we see in this Chamber the swings and roundabouts of responses to various 
issues.  We have seen it in the industrial relations field when an issue gets out of kilter.  Amending legislation is 
drafted to restore the balance and the community does not allow the balance to go too far one way or the other.  
It also happens in other areas of public administration; for instance, it is happening in the public debate on 
heritage, a portfolio for which I am responsible.  In the community’s ambition for protection of the built 
environment, issues are taken too far and the balance is not maintained.  Aristotle’s advice is relevant; that is, in 
medio stat virtus, which means virtue lies in the middle.  We can get things out of kilter.  The same lesson can be 
applied also to this issue.  Advocates for the environment can end up doing an extraordinary disservice to the 
community and to the cause of the environment by not leaving virtue in the middle of these issues; that is, the 
ambition for the community to grow and develop and to have processes that systematically tackle and resolve the 
community’s competing ambitions.  

The words Hon Chrissy Sharp seeks to delete in her amendment are already in the statute.  The Bill rearticulates 
the words courtesy apparently of parliamentary counsel.  This Bill restates section 38(1)(b)(ii) of the Act.  The 
provisions in the Bill will ensure that a link of exemptions is maintained through to the planning approval 
process.  I hope that none of us wants to break that link.  It works.  The exemptions for subdivisions refer only to 
the clearing related to the subdivision, such as for fencing along the new boundary, access roads etc.  Hon 
Chrissy Sharp is under the misapprehension that somehow carte blanche can be given to clear the lot.  That is not 
the case.  Effectively, the proposals that are assessed are indeed treated differently from other processes.  That 
was the result of long, hard negotiations between former ministers with responsibility for the environment and 
planning portfolios.  Carte blanche is not given to clearing the lot, subdividing a bush block on a farm or on the 
urban fringe would not remove the need for a permit to clear the bush in each of the subdivided blocks.  It is not 
a double standard.  If some form of approval is required that involves consideration of the vegetation values, a 
second assessment will not be required while this Government is in power.  When a subdivision is proposed, the 
clearing associated with the subdivision is assessed but not the development.  Exemptions are proposed under the 
regulations for clearing a building site, a fence line, access track etc.  However, beyond that, clearing, such as 
from fence to fence, will require a permit.  The Government considers that the balance lies there.  

To some extent, the first phase of the debate on this issue is being played out right now in the community.  If we 
were to impose more burdensome processes than those currently in place, we would run the risk of the bath 
water and the bath going out together by upsetting the balance available to the community in the statutes.  

Hon Jim Scott interjected.   

Hon TOM STEPHENS:  Did I say the bath?  I meant the baby.  The bath and the bath water will do.  I have 
always enjoyed mixing up images.  I am happy to throw out the bath and the bath water as the expression of the 
image.  I have always enjoyed it; it is my impressionistic use of language.  I have always enjoyed van Gogh and 
the impressionists.  
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Hon Bruce Donaldson:  Are you able to give us a Latin version of that?   

Hon TOM STEPHENS:  In order to convince members, I can if necessary.  However, I do not think it will be 
necessary on this occasion.  I hope Hon Chrissy Sharp will reflect the cause she articulates.  I have no doubt of 
her sincerity.  However, she is beating up this issue unnecessarily.  Within the portfolios for which I have had 
recent responsibility, I am conscious that because of the demands that will be placed on the community to more 
expeditiously deal with our expanding community, we run the risk of putting all the processes up for grabs.   

The present process works, albeit with some imperfections and delays; for instance, in the housing market and 
for others who want to get on with things.  If we were to go any further down the path Hon Chrissy Sharp has 
articulated, we run the risk of throwing out the baby with the bath water.  Quite frankly, she will lose the bath, 
the baby and the bath water if she keeps pressing hard on these issues.   

Heritage issues are the clearest example of that happening in our community today.  The member should 
acknowledge what has happened.  The supporters of heritage have lost the day.  Supporters of the environment 
must pursue the middle ground in the community’s ambitions.  

Hon Murray Criddle:  Can you explain what has happened to heritage if they have lost the day?   

Hon TOM STEPHENS:  Members should understand what has happened in this community.  They will lose the 
day by pushing issues to the extreme.  

Hon ROBYN McSWEENEY:  The Opposition will not support the amendment because it would enable any 
person to refer any significant proposal, subject to the proposal not having been previously dealt with, to the 
Environmental Protection Authority.  I too have problems with the anomalous situation between urban 
development versus private property rights.  A double standard has been created.  However, to give the public 
the same power to refer assessed schemes would be rather ludicrous.  It would encourage a third party, a fourth 
party or a fifth party to refer a proposal etc.  It could hold up developments that need to proceed.  It would be just 
another mechanism to halt development.  It is extreme and the Opposition will not support it.  

Hon CHRISTINE SHARP:  I point out to the minister in particular that with this baby we are flinging around the 
Chamber this morning - my amendment - I am seeking to make that kind of subdivision reassessable only if the 
authority thinks it is warranted.  The Greens (WA) are not suggesting that an area cannot be cleared.  We are 
saying that if the authority thinks it is warranted, it should have a proper part IV assessment as does every other 
proposal in this State, and that the planning process should not be allowed to proceed ahead of processes 
required under the Environmental Protection Act, as has occurred in the Swan coastal plain for a long time.  

The point I really want to make is that members should understand that I am simply seeking to give back the 
powers that existed until 1996.  I am not seeking to make the EP Act more stringent than it was when the Labor 
Government lost power to the coalition in 1993.  As I said, in 1994 more biological surveys came to light that 
showed it was critically important to have better reservation in the greater metropolitan area and in those areas of 
the greatest population in this State.  Although that was recognised in 1994, what happened?  Instead of our 
acting upon that, the Government at the time went in an opposite direction and introduced extremely 
controversial amendments to the Environmental Protection Act by inserting all the new sections at section 48, 
including in this case the offending section 48I.  Therefore, with regard to the assessment of urban subdivision, I 
am simply seeking to allow the Act to work as it did prior to 1996 when those changes were made to the Act.  
This is not radical stuff.  Indeed, all this amendment is trying to do is to undo the radical conservatism of the 
previous coalition Government in its protection of property development, which it implemented through those 
appalling changes to the Act. 

I remind Hon Robyn McSweeney that we are talking about getting some equity between the city and the country.  
We know that many farmers who are affected by this Act are saying, “All right, we are trying to do the right 
thing here, wherever we are, but when will people do the right thing in Perth?  When will they stop knocking 
down the bush in Perth?  Have you seen Busselton and Mandurah lately?”  They are the questions people are 
asking.   

My amendment is a simple one that seeks in a simple way to undo the appalling dismantling of the 
Environmental Protection Authority’s powers under the coalition Government in 1996 so that the authority can 
look at the last remaining bush blocks.  The public has the right to refer them for assessment so that it can be 
determined whether priority species will survive if they are shifted around to grow conveniently wherever it suits 
the property development. 

Hon PADDY EMBRY:  I understand where the honourable member is coming from.  However, let us be 
realistic.  The population of this State is growing; it needs to grow.  We cannot grow our economy if the 
population does not grow.  People must live somewhere.  Is the honourable member really suggesting that we 
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need to follow what happens in the city of Montreal, which is built on an island?  It cannot expand horizontally 
any more.  It goes up and down.  People live underground like rabbits.  It is unrealistic to think that our 
population will not increase and that it cannot live in what most people would consider to be a reasonably 
acceptable way.  The member is being quite unrealistic. 

Hon GIZ WATSON:  I feel that I need to comment on and obviously support this proposed amendment.  I was 
intrigued by some of the minister’s comments, but perhaps I will start by responding to the most recent 
comments of Hon Paddy Embry.  We are not talking about a clearing ban; we are talking about a provision that 
allows the EPA to assess applications to clear land.  Let us not get carried away.  We are not talking about a ban 
on clearing; we are talking about the ability of the EPA to assess.  Let us not forget that ecological communities 
have experienced some of the most devastating clearances.  They have representation that is now bordering on, 
or is below, the percentage of remnant vegetation that is recognised as being necessary for the survival of those 
communities, such as the banksia woodlands that Hon Chrissy Sharp mentioned.  They are the ecological 
communities that had formerly occupied the coastal plain, particularly the Swan coastal plain.  Therefore, in the 
urban area there are types of ecological communities that are bordering on less than the 10 per cent that is 
recognised as being required for their very existence.   

Those thousands and thousands of Western Australians who are actively involved in urban bushland 
conservation will be very disturbed to hear the minister’s position on this. 

Hon Tom Stephens:  Only if you misrepresent it. 

Hon GIZ WATSON:  I am sure they can read it for themselves. 

Hon Tom Stephens:  There is already a call-in power for the EPA with regard to any proposal under an assessed 
scheme whereby issues that had not been assessed by the EPA were not raised. 

Point of Order 

Hon MURRAY CRIDDLE:  Is this an interjection by the minister or an explanation?  I want to know what the 
explanation is, but the minister can stand and give us an explanation. 

Hon Tom Stephens:  I will do that as well, but I just want to make sure - 

The DEPUTY CHAIRMAN (Hon Adele Farina):  Hon Giz Watson has the call.  The minister can seek the call 
after Hon Giz Watson concludes. 

Committee Resumed 

Hon GIZ WATSON:  The minister has said that, as a party, the Greens (WA) run the risk of taking too extreme a 
position and not considering the issues, such as the fact that people need a place to live and that urban growth is 
almost inevitable.  That is interesting, because we are just about to embark upon a process of questioning those 
very matters, including the growth of the city, in the dialogue with the city.  That is good.  I am glad that the 
Government is engaging in that process.  However, the value of remnant urban bushland is increasing, and there 
is an enormous degree of disappointment in the community that this Government has failed to protect urban 
bushland, even in areas in which it said that it would protect remnant bushland that is in government ownership.  
A significant number of sites that have already been identified under Bushplan have been partially or totally 
cleared under this Government.  Combined with the approach that the Government is taking in not accepting this 
amendment, the only conclusion that I can reach is that this Government is not real about protecting some of the 
most critically endangered ecological communities in this State.   

I cannot understand why the Government will not accept this amendment.  As Hon Chrissy Sharp said, the 
passing of this amendment will merely take us back to the position in 1996.  This is not about banning the 
clearing of bushland for urban development.  That would be ridiculous, and the Greens recognise that.  However, 
it is about providing the EPA with the appropriate role in calling in those assessments and allowing the 
community to request that level of assessment. 

As I said, I am deeply disturbed about this.  As the spokesperson for heritage on behalf of the Greens, I am also 
disturbed by the comment about heritage.  So what if we think that the heritage argument is lost?  Does that 
mean that we just knock everything down?  There is a role for good policy and good leadership in these areas. 

Hon Tom Stephens:  Absolutely; and that lies in the middle.  Extremists on either side of any argument cause a 
problem.  Those in the Greens must recognise that sometimes they do the cause of the community a disservice. 

Hon GIZ WATSON:  Maybe we could talk about the Sunset site.  However, that is off the point. 

Hon TOM STEPHENS:  There is already a call-in power for the EPA if the proposal under an assessed scheme 
raises issues that the EPA did not assess when the scheme was assessed.  To Hon Chrissy Sharp, I say that I 
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accept with regret that our community has not always struck the right balance in this area.  Some land 
developments across Western Australia are a complete disgrace.  However, that is rapidly changing because the 
development arm of government and developers across the State have, fortunately, responded to the expectations 
of the community and the approval processes.  Increasingly, we will see housing and community developments 
on community landscapes that will deal more responsibly with the environment.  That will not be achieved by 
loading up and delaying the process or by creating new processes.  Effectively, if the impact of clearing in a 
subdivided area was not assessed when the Environmental Protection Authority assessed the rezoning, the 
opportunity exists in the statutes for the EPA to call it in.  That provision is contained in section 38(3)(b) of the 
present Act and under proposed new section 38(5e) of the new drafting.  Indeed, the opportunity also exists for 
the local authority to refer the proposal under section 48(1)(3)(a) of the Act.   

We do not need to spend any longer on this amendment.  I appreciate the situation of the Greens (WA) as it 
campaigns on these issues.  Sometimes when they are campaigning the Greens raise legitimate concerns and then 
they get a megaphone to exaggerate those concerns.  The Greens can do their ultimate cause a disservice.  In the 
end, sloganeering might get the Greens what they need to get elected to Parliament, but it will not do their cause 
any good.  Their cause should be about more than getting elected; it should be about delivering a balance in the 
protection of the environment in this State.  If the Greens are interested in the cause of the environment, rather 
than the cause of beating up unnecessary concerns, they will not persist with amendments like this.   

Hon CHRISTINE SHARP:  I must rise again to deal with the issue of sloganeering.  With all due respect, I 
quoted the report by Gibson et al 1994.  I am the only member who has presented any scientific information on 
this debate.  I take offence at what the minister said.  I have not proposed anything radical.  I have proposed that 
we simply reinstate a little bit of the power that existed under the previous Labor Government.  Given the record 
of the current Gallop Government, it seems to me that the previous Labor Government was more enlightened 
about protecting remnant bushland in urban areas.  That is the reality we have discovered this morning.   

Before we vote on the amendment, I would like members to consider one more thing.  Perhaps members are not 
too aware of the characteristics of Banksia attenuata woodlands.  However, members will be aware of the 
characteristics of tuart woodlands.  I point out that the tuart woodland system of forests in Western Australia is 
seriously under-reserved.  That has been determined using national targets, which usually compare forest extent 
in reserves with the original extent of forest before white settlement.  It is also the approach used by the coalition 
Government in the Regional Forest Agreement.  It is a very scientific process of working out the extent of forest 
systems.  Through the RFA process, significant areas of jarrah and karri were put in reserve.  I am not trying to 
explore the native forest logging debate.  I am trying to say that, ironically, because of the way that the 
boundaries were drawn during that assessment process under the Regional Forest Agreement, the Swan coastal 
plain was again excluded from assessment.   
We have ended up with a real tragedy, because the forests of tuart woodland have only 7.5 per cent of their 
original extent in secure reserves.  In contrast, there is 20 per cent of jarrah and 37 per cent of karri in reserve.  
The most significant remaining area of tuart forest is now subject to a mining proposal at Ludlow right in its 
heart.  That is the plight of the tuart forest.  Most of the remaining areas of tuart woodland are covered precisely 
under town planning schemes already assessed.  The only way that that can be reassessed is through support for 
my amendment, which will allow the EPA, where appropriate in its assessment process, to recommend further 
protection.  That further protection simply will meet, for example, the national biodiversity targets that the 
current Minister for the Environment has signed off on, which has set an aspiration of 30 per cent of current 
extent protected.  The overall figure for tuart is 7.5 per cent.  If we do not do something about this - we can do 
something about it in five minutes - we are seriously risking the long-term sustainable future of tuart woodland 
in Western Australia.  Members of the Legislative Council, that would be a tragedy and it is in our  hands.   
Hon MURRAY CRIDDLE:  This has been an interesting debate.  The minister’s point of view has been a bit of 
a revelation.  I am quite surprised that Hon Christine Sharp said that the only way to do this is to implement her 
amendment.  It seems to me that when we get to this stage, it is a bit too late.  If these are important areas, they 
should have already been put in reserve.  When a plan states that an area can be cleared for development, it 
seems to me we have made a decision that that particular area is available to the proponents to carry out an 
assessment, make a proposal and get finance organised at the last minute.  That happened recently - I do not have 
to tell members where - after the expenditure of an enormous amount of money.   

To accommodate the type of arrangement that Hon Christine Sharp is talking about - we are all probably, to 
some extent, a little green - we need to put in place a long-term plan that identifies these areas long before we get 
to a position in which a proposal is put forward for development.  From that point of view, this amendment will 
allow only an assessment by the EPA; it will not save the area.  If members really want to save the forest, that 
move should have been made a long time ago.   



Extract from Hansard 
[COUNCIL - Wednesday, 20 August 2003] 

 p10207c-10225a 
Hon Dr Chrissy Sharp; Deputy Chairman; Mr Tom Stephens; Hon Robyn McSweeney; Hon Paddy Embry; Hon 

Giz Watson; Hon Murray Criddle 

 [8] 

Hon CHRISTINE SHARP:  I thank members for taking the time to listen to this important argument this 
morning.  Clearly the Government will not support my amendment.  Will the minister raise this morning’s 
debate with his colleagues the Minister for the Environment and, perhaps even more importantly, the Minister 
for Planning and Infrastructure?  Both those ministers are active ministers and have their hearts in the right place.  
They need to get together and, as Hon Murray Criddle suggested, put in place immediately, as a matter of great 
urgency, a way to deal with the threat that urban development poses to remnant vegetation in Western Australia.  
They must demonstrate how the Gallop Government will get on top of this issue.   

Hon TOM STEPHENS:  I will provide a quick response to Hon Chrissy Sharp.  The issues canvassed by her are 
well and truly appreciated and understood by the ministers and the whole of the Government.  The issues are 
regularly the subject of activity associated with the cabinet standing committee that deals with the environmental 
issues confronting and challenging this State as well as the opportunities that flow from them.  The standing 
committee includes the Ministers for Planning and Infrastructure, Environment, Local Government and Regional 
Development, and Agriculture, Forestry and Fisheries.  These issues are regularly the subject of focus, attention 
and action.  That is why members have seen dramatic changes in these areas in the short period in which we 
have been in office.   

Amendment put and a division taken with the following result - 

Ayes (4) 

Hon Jim Scott  Hon Christine Sharp  Hon Giz Watson  Hon Dee Margetts (Teller) 

Noes (26) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Tom Stephens 
Hon Kim Chance Hon Jon Ford Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon Bruce Donaldson Hon Graham Giffard Hon Simon O’Brien Hon Ken Travers 
Hon Sue Ellery Hon Nick Griffiths Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Paddy Embry Hon Ray Halligan Hon Ljiljanna Ravlich  
Hon Adele Farina Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Robin Chapple Hon George Cash 

Amendment thus negatived. 

Hon CHRISTINE SHARP:  I move - 

Page 5, lines 10 and 11 - To delete the lines. 

Hon Peter Foss:  We want to hear more from you! 

Hon CHRISTINE SHARP:  I am sure members are really looking forward to it! 

Before all members feel entirely depressed at the sound of my voice, I remind them that clause 6 deals with 
section 38 of the Environmental Protection Act.  Section 38 is a very critical part of that Act and how 
assessments work.  Hopefully, with the help of input from me, things will speed up.  I am pleased to use the 
opportunity of the absence of Hon Robin Chapple to move the amendment standing in his name on the 
supplementary notice paper.  The amendment seeks to alter the proposed provisions of section 38(3), which 
states - 

Subject to subsection (5j), the proponent of a strategic proposal may refer the proposal to the Authority. 

We have some real issues concerning this subsection because it will constrain the assessment process of 
categorising strategic assessments.  As members are aware, this Bill contains a very important new provision, 
which the Chamber discussed last night.  It contains a category of strategic assessments.  We support the notion 
of strategic assessments.  The purpose of this amendment is to ensure that the activities of strategic assessments 
are not overly controlled by the vested interests that may drive a development in question.  In other words, it 
should not be only the proponent of a strategic proposal who may trigger an assessment.  Once again, the normal 
provisions of proposed section 38 should apply, including the ability of any member of the public to trigger 
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consideration by the authority of whether a strategic assessment is an appropriate type of assessment.  The 
trigger provisions would at least be in place.   

Our concern in this area relates to the 1996 changes, with which Hon Robin Chapple was in part involved.  
According to his notes, the rationale for this amendment is to reflect the public process relating to planning and 
strategic assessments that existed within the Environmental Protection Authority and the Department of 
Environmental Protection prior to 23 March 1995.  A proposal is the concept that is central to an environmental 
impact assessment.  For many years, the operation of the Environmental Protection Act relied on a definition in 
which a proposal meant -  

project, plan, programme, policy, operation, undertaking or development or change in land use, or 
amendment of any of the foregoing, but does not include scheme;   

At that stage it was commonplace for the authority to conduct what could liberally be called strategic 
assessments.  In 1994 the Department of Resources Development released the Burrup Peninsula draft land-use 
management plan.  Hon Robin Chapple referred that proposal for a defined land-use strategy for the Burrup 
Peninsula to the EPA for formal assessment, and the referral was accepted as a delineated proposal.  The EPA set 
the level of assessment at “public environmental review”.  However, some time after that the Department of 
Resources Development presented the Chairman of the EPA with legal advice to the effect that plans such as the 
Burrup Peninsula draft land-use management plan were not proposals under the Environmental Protection Act. 
Then chairman Dr Ray Steedman accepted that legal advice and changed the EPA’s assessment to an informal 
assessment.   

That change and the informal assessment of the Burrup land-use management plan was challenged by Hon 
Robin Chapple, and the matter went before the Supreme Court.  In an eventual ruling on 27 April 1995 the 
Supreme Court held unanimously that the management plan for the Burrup was a non-statutory plan and not a 
proposal that, if implemented, would have a significant effect on the environment; therefore, it could not be 
referred to the EPA for assessment under part IV of the Environmental Protection Act.  Hon Justice Pidgeon said 
when commenting on the ruling that the adoption of the plan would not at law commit the proposed industrial 
zone to industry.  He said that the land would remain vacant crown land without any zoning until a decision-
making body made a decision about the use of the land.  In effect, the plan was no more than a recommendation.  
That was a very important ruling by the Supreme Court.   

Since that court case, the EPA has conducted no strategic assessment of those kinds of important government 
documents.  Unlike my previous amendment, the Bill seeks to remedy this problem by containing a new type of 
proposal, a strategic proposal.  We support that.  However, our aim, which Hon Robin Chapple is trying to 
achieve, is to ensure that the new strategic assessment process is not unjustifiably constrained.  For example, 
subsection (3), which we seek to delete, contains the word may rather than must.  If a proposal is of significant 
scale to trigger a strategic assessment, such an assessment should have to take place.  The legislation should not 
be couched using the term may.  More importantly, the deletion of this subsection in the event that the 
amendment is successful would enable anyone in the community to trigger such an assessment.   

I would like the minister to explain something to this place when he clarifies the Government’s position on our 
amendment to allow anyone to trigger the consideration by the authority of whether there should be an 
assessment.  We are concerned that the strategic-type assessments may not work very well if they are 
constrained by proposed section 38(5j), which provides that -  

. . . a proposal cannot be referred to the Authority under this section more than once unless assessment 
of it has been terminated . . .    

Will proposed subsection (5j) constrain the strategic assessment of proposals?  I refer to the building of a 
particular plant, such as a liquefied natural gas plant.  Would proposed section (5j) prevent the assessment of that 
specific proposal if it has already been partially implemented in an overall strategic assessment?   

Hon TOM STEPHENS:  The Government does not support the amendment in the name of Hon Robin Chapple 
moved by Hon Christine Sharp.  The opportunity for a third party to refer a proposal in this category when the 
proposal has not even found a form against which environmental impacts could be judged does not seem to be a 
sensible way of handling these issues.  The Bill instead creates an opportunity for a proponent with a strategic 
proposal to proceed down the path of assessment when the proposal has reached an assessable form.  To 
introduce the concept of a third-party triggering process in advance of such a strategic proposal having adequate 
form and shape seems to me to be a totally inept way of tackling this issue.   

With regard to the member’s second question, it refers to all classes of proposals - strategic and significant.  

Hon ROBYN McSWEENEY:  We will not be supporting Hon Robin Chapple’s amendment to delete the words -  
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Subject to subsection (5j), the proponent of a strategic proposal may refer the proposal to the Authority.   

The amendment is designed to allow the public to refer a strategic proposal to the EPA under section 38 of the 
Act.  We do not agree that the public should have that right.  It should be up to the proponent.  I agree entirely 
with the minister’s explanation.   

Amendment put and a division taken with the following result -  

Ayes (4) 

Hon Jim Scott Hon Christine Sharp Hon Giz Watson Hon Dee Margetts (Teller) 

Noes (24) 

Hon Alan Cadby Hon John Fischer Hon Frank Hough Hon Ljiljanna Ravlich 
Hon Murray Criddle Hon Jon Ford Hon Barry House Hon Tom Stephens 
Hon Bruce Donaldson Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Sue Ellery Hon Graham Giffard Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Nick Griffiths Hon Simon O’Brien Hon Ken Travers 
Hon Adele Farina Hon Ray Halligan Hon Louise Pratt Hon Ed Dermer (Teller) 

            

Pair 

 Hon Robin Chapple Hon George Cash 
Amendment thus negatived.   
Hon CHRISTINE SHARP:  Proposed new subsection (5j) provides that a proposal cannot be assessed more than 
once.  The minister has clarified that proposed new subjection (5j) will apply to all types of assessments, not just 
strategic assessments.  I would like the minister to clarify the implications of this clause for strategic 
assessments.  If a person has already referred to the authority a major strategic proposal involving a range of 
different factors and has had that proposal assessed, will this mean that an industrial proposal that comprises a 
part of that overall strategic assessment cannot then be assessed in its own right in greater detail at a later stage?   
Hon TOM STEPHENS:  If a proposal has been referred once and been assessed, that will be the end of that 
issue.  However, if new issues emerge on the proposal, there will be the opportunity for consideration of those 
new issues.  
Hon CHRISTINE SHARP:  I am concerned to hear the minister’s response.  Of course it is not unreasonable to 
not assess a proposal twice.  However, members need to bear in mind that a strategic proposal may cover a large 
area of land and a significant number of activities.  An assessment of that proposal may take place yet the 
concrete development proposals may not come up for another 10 years.  We are concerned to hear that at that 
stage there cannot be a simple way of ensuring that the EPA will be able to designate whether a further 
assessment should take place.  That mirrors the problems that we have with town planning schemes.  The 
authority finds it enormously difficult with the resources that it has and the time frames under which it attempts 
to complete assessments to provide all of the detailed information for all time on large-scale assessments.  With 
all due respect the Government is setting up a problem here, and it is a problem that will need to be reviewed at a 
later stage.  It means that strategic assessments will be a way, to put it bluntly, for very large multinational 
companies to get a Rolls Royce-type assessment at the beginning and then to have carte blanche forever after 
about how they implement their proposals.   
Hon TOM STEPHENS:  I will finish by simply saying again that if new issues arise on any proposal that has 
previously been assessed, the new issues and new information can trigger a further assessment.  Why stop at 
two; why not move on to three, four or even five times?  Processes must come to an end at some stage.  Once a 
strategic proposal has been considered, assessed and approved, that is the end of it unless new issues emerge.  I 
do not think that the member needs to have us or the community jumping at shadows.   
Clause put and passed. 
Clause 7:  Sections 38A and 38B inserted - 
Hon CHRISTINE SHARP:  I move - 

Page 8, lines 4 to 28 - To delete the lines. 
The amendment is to remove proposed section 38A which confers on the authority the ability to refuse to accept 
a referral.  The new section for the authority is very unwise.  I urge members to consider supporting this 
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amendment which will remove the right of refusal.  When members are considering these arguments, they need 
to get very clear in their mind that if we remove this proposed section and the right to refuse to accept a referral, 
we are not saying that the Environmental Protection Authority must assess.  It is not a blanket refusal, because 
the EPA can, as it may at the moment, decide not to assess a proposal and instead to issue informal advice.  We 
think that is by far a better way of dealing with proposals that the EPA considers will not have a significant 
impact on the environment.  We think that the current Act works well in this regard. 
If this right to refuse to accept a referral remains in place, it will be very tempting for the authority, if it is 
overloaded with work and inadequately resourced, to use this proposed section to turn its back on a whole range 
of activities or even classes of activity.  The clause gives extremely broad discretionary powers, so broad that it 
would be very difficult to bring them to judicial review.  Moreover, the right to refuse referral - I make the 
distinction that it is not a right to refuse assessment but a right to refuse referral - would override the minister’s 
power which is set out at section 38(4) to require the authority to assess a proposal if there is a significant level 
of public concern.  We believe it is a good thing that the minister can cause the authority to consider a referral 
from the minister, and this clause would undermine the operation of that.   

The Act works very well at the moment in the way in which the EPA receives referrals and decides, when a 
proposal is not significant, to give informal advice.  That has worked satisfactorily for a long time.  If we go 
down this new path, it will mean that with every referral there will be a much more considerable pre-assessment 
workload because the chairman will then have to decide at that very early stage whether such a proposal is 
significant.  Therefore, there will be a very important new workload at the pre-assessment stage, which I do not 
think will help with the operations of the authority in undertaking an environmental impact assessment.  I believe 
it will lead to yet another moment in the process when an assessment will be made, and that is not a good thing. 

Hon TOM STEPHENS:  The Government intends to accept the deletion of this part of the clause.  As it is 
currently worded, it could require the EPA to refuse to accept a referral by the minister or the referral of a 
particular strategic proposal.   

Hon ROBYN McSWEENEY:  We do not support the amendment.  The removal of the EPA’s powers to refuse 
to accept a referral has the potential to introduce significant delays to the approval system through the increase in 
resources that the EPA must direct towards reviewing assessments.  As a referral can be made by any person, a 
significant backlog of referrals could result from vexatious referrals aimed specifically at delaying project 
developments.  EPA resources are best utilised in assessing projects.  The ability to refuse a referral allows 
resources to be directed towards assessing proposals that are deemed to have warranted referral and subsequent 
assessment.   

Hon CHRISTINE SHARP:  I am pleased to learn of the Government’s acceptance of this amendment.  I am very 
grateful for it.  There is no doubt that the way in which the clause has been crafted is too broad.  It will have 
much more significant workload implications than at first seemed obvious.  Not only that, the broad head powers 
of this clause are not even fettered by the need for such a rejection to be based on the referral being deemed to 
have no significant environmental implications.  It is a completely unfettered power.  I welcome the 
Government’s support on the matter.  

Amendment put and a division taken with the following result - 
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Ayes (14) 

Hon Sue Ellery Hon Nick Griffiths Hon Jim Scott Hon Giz Watson 
Hon Adele Farina Hon Dee Margetts Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  
Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon Kim Chance Hon George Cash 
 Hon Kate Doust Hon Barbara Scott 
 Hon Robin Chapple Hon Alan Cadby 

Amendment thus passed.  
Hon CHRISTINE SHARP: I move - 

Page 9, line 5 - To delete the line.  

This consequential amendment is needed to further adjust the clause after deleting earlier words.   

Amendment put and passed. 

Clause, as amended, put and passed.   

Clause 8 put and passed.   

Clause 9:  Section 40 amended -  
Hon CHRISTINE SHARP:  I move - 

Page 13, after line 6 - To insert - 

(4) After section 40(3) the following subsection is inserted  - 

“ 

(3a) Subject to any direction made under section 43, and without limiting the 
generality of subsection (3), the Authority may suspend for a reasonable 
period any environmental review required to be undertaken under 
subsection (2)(b) (in this subsection called “the particular review”) if - 

(a) the proponent involved with the particular review agrees with the 
suspension; 

(b) the Authority, or a decision-making authority, is in the process of 
developing a policy that may be relevant to the particular review; 

(c) the assessment of a strategic proposal which relates to the same land 
or waters as the particular review has not yet been completed, and 
the outcome of that assessment may be relevant to the particular 
review; or 

(d) the assessment of any other proposal (which may, if implemented 
together with the proposal the subject of the particular review, have 
a significant cumulative impact on the environment) has not yet 
been completed, and the particular review would be more 
effectively undertaken after that other proposal has been assessed. 

        ”   
This amendment seeks to insert a new subsection into section 40 of the Environmental Protection Act which 
deals with the way assessments take place.  The words will give the authority the ability to suspend assessments.  
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All sorts of good reasons exist for this to occur.  Sometimes it is useful for the authority, in agreement with a 
proponent, to suspend certain assessment processes.  That could be a case in which a proponent has determined 
that certain technical challenges need to be met in order to bring the proposal up to best environmental practice.  
Further research may be needed into a particular technical component of the proposal.  Other situations can arise.  
For example, the Environmental Protection Authority or other decision-making authorities may be determining 
new overall policy developments, such as national air quality standards or new coastal zone policies, relevant to 
the assessment of a marina proposal.  Indeed, it could be that a proponent and the authority will await the 
outcome of a relevant strategic assessment under new provisions of the Act.  Therefore, a national park 
management plan may be being finalised.  It might be best for the proponent and the authority to agree to a 
suspension until the management plan for the area is finalised before assessing a resort development on adjacent 
land.  The amendment I propose to clause 40 will provide the ability to suspend, but, as members will note, the 
suspension will be with the agreement of the proponent involved; therefore, it will not be forced upon people.  In 
many ways this amendment reflects informal practice in part IV assessments.  Those assessments that take a long 
time often must be informally juggled by the Chairman of the Environmental Protection Authority.  For 
example, he may delay the triggering of a part IV assessment because the initial examination of a proposal has 
led the authority to a tentative conclusion that the proposal does not stack up technically at that stage.  The 
ability to suspend the process will simply insert into the Act something that the authority juggles at the current 
time - that is fair to say from my experience.  It is a matter of getting things in the right order and moving from 
the strategic to the specific, working from the national to the State and working from the primary plan to a 
secondary proposal.  That is why the ability to suspend will be useful to the proponent, the authority and the 
State.  
Hon TOM STEPHENS:  The Government does not intend to accept the amendment as it views that the 
Environmental Protection Authority is already in possession of sufficient powers to control its assessment 
processes.  The Government is concerned that the specific provision for the suspension would bring the more 
general powers into question.  It is not informal juggling, as was suggested by Hon Chrissy Sharp.  The EPA’s 
existing powers are being used, and the amendment would bring those powers into question.  The Government is 
more than happy to be on the record as opposing the suggestion.   
Hon ROBYN McSWEENEY:  The Opposition will not support this amendment.  We do not support the 
proposal to allow the Environmental Protection Authority to suspend an environmental review for a reasonable 
period subject to certain qualifications, including that another proposal is being assessed or that a relevant review 
policy development is being undertaken.  We are concerned that this would further delay the process of 
developmental approvals and would render null any potential improvements that may result from the Keating 
review.   
Further delays in the approval process could present a sovereign risk to the State by acting as a potential 
deterrent for investment, thereby harming the economic and social development of this State without having any 
beneficial outcome for the environment.   

Amendment put and negatived. 
Hon MURRAY CRIDDLE:  I move -  

Page 14, after line 5 - To insert - 

(10) Subject to any direction made under section 43, the Authority will complete its 
assessment of a proposal as soon as is practicable, but not later than 120 days after the 
notices are given under section 39A(3). 

Currently, no time frames are imposed on the Environmental Protection Authority’s assessment process.  
Although the Bill stipulates time frames in which the authority must decide whether to assess a proposal and in 
which a report must be prepared for the minister, no time frames are imposed on the assessment process itself.  
That has caused a lot of problems and frustration in country areas for many years.  Applications should be dealt 
with as quickly as practicable.  The imposition of time frames would assist all parties to manage their business 
and would give them goals to work towards.   

Amendments to this clause refer to the proposal of assessments.  Amendments should be made to this clause to 
impose time frames on the assessment process.  It is proposed that the EPA be allowed to complete its 
assessment process within 120 days.  That follows the 28-day period in which the authority must decide whether 
to assess a proposal.  The EPA has a further six weeks to report to the minister after the assessment process is 
completed.  Section 43 of the Environmental Protection Act refers to the powers of the minister in relation to the 
assessment of proposals by the authority.  Proposed section 39A(3) provides that the authority would have 28 
days after the referral of a proposal to give notice of whether it would assess the proposal.  Everywhere I go 
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people tell me that they are frustrated by the never-ending opportunity for the assessment process to go on 
forever.   

Hon TOM STEPHENS:  The Government understands the sentiments Hon Murray Criddle expressed.  However, 
it will not support this or the other four amendments in this genre that deal with time lines.  The Government 
does not support the amendments because the delays in the process are not always the responsibility of the 
Environmental Protection Authority.  Often they are outside the EPA’s control.  For instance, the EPA must wait 
for a proponent to prepare a review document in response to submissions and the like.  At times, proposals up for 
review by the EPA get caught in a process of having to wait for proponents to fully review documents and 
respond to submissions, which can take time.   

To some extent, the time frames that the member is trying to impose could do harm to proponents.  The 
Government does not want to impose time frames that appear to be attractive but which could give proponents 
inadequate time to respond to documents or submissions.  The member might be doing the cause of development 
a disservice by jamming them within those time constraints.  The member’s amendment fails to appreciate that 
much of the time between the giving of notices under proposed section 39A(3) and the completion of the EPA’s 
assessment is outside the EPA’s control.  The member’s amendment is unsupported by any means for varying 
the time frame and does not specify the consequences of not meeting the requirements of the time frame.  That 
could create uncertainty for all participants in the process and lead to a proponent being required to resubmit an 
assessment because he took too long to prepare his review document on the first occasion.  That could leave the 
validity of the first approval open to legal challenge.   
The matter of time frames in the Act’s process is important, but it is better dealt with administratively.  Quite 
rightly, we want matters to always be dealt with administratively, efficiently and quickly, but we want them done 
well.  We do not want to put projects and proponents at risk of falling foul of the process because they have not 
had adequate time.  The Minister for the Environment, and indeed the Government, is committed to ensuring that 
these time frames are better dealt with.   
Hon MURRAY CRIDDLE:  The minister’s comments were interesting.  The last time I referred to the issue of 
time frames was during the debate on the Planning Appeals Amendment Bill.  People across the State are 
frustrated by the lack of decisions that were made after that Bill was passed.  We have an opportunity to put in 
place time frames in this legislation.  If 120 days is not enough time, perhaps the Government could suggest a 
reasonable time in which decisions could be made.   
Another issue about which I would like some assurance is whether the authority has sufficient funding and 
whether the Government will guarantee that sufficient resources will be provided to allow these decisions to be 
made.  Bearing in mind that the situation has been ongoing over many years, will the minister give an assurance 
that rapid progress will be made in the decision making process that we are about to embark upon?  Some 
people’s proposals have not been finalised after 10 years.   
Hon ROBYN McSWEENEY:  The Liberal Party supports Hon Murray Criddle’s amendment.  We would like 
the authority to complete an assessment of a proposal no later than 120 days after notice has been given that it 
will assess a proposal.  Knowing when a decision on a proposal would be made would greatly help proponents to 
manage and progress various requirements, including sourcing finance, undertaking detailed design and 
completing property negotiations of their proposal.  It would also instil in investors a degree of confidence about 
development projects.  We wholeheartedly support this amendment.   
Hon CHRISTINE SHARP:  It is very useful that Hon Murray Criddle has raised this issue; however, the Greens 
will oppose the amendment.  It is important for members to understand that most of the delays in impact 
assessment are almost invariably caused by proponents, in that it has been difficult, for one reason or another, for 
proponents to provide the documentation required by the authority.  The reality is that without the provision of 
that documentation concerning some technical detail of a proposal, it would be very difficult for the authority to 
recommend that a proposal be accepted.  The point I am trying to make is that the culture of the Environmental 
Protection Authority is not one of being anti-development.  On the contrary, the culture of the EPA is to bend 
over backwards to help the proponents of each and every proposal to bring their proposals up to good 
environmental management standards.  Not infrequently, that requires some substantial changes to what was 
originally in the mind of the proponent.  However, at the end of the process everyone has a better proposal and a 
better environment.   
The Greens understand that it is obviously quite commonplace for decision-making authorities to delay difficult 
decisions.  I think all members understand that that is a frequent occurrence.  However, one of the reasons the 
Environmental Protection Authority enjoys unparalleled respect in the community and the State generally is that 
it prides itself on a high level of performance, including a high level of meeting reasonable time frames.   
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The way in which Hon Murray Criddle has drafted his amendment has meant that it is far too general in its 
scope.  We need to take into account that there are significant differences in the level of detail of impact 
assessments, from a consultative environmental review to environmental review and management programs.  
Those reviews involve different lengths of time in which public submissions can be made.  The authority must 
also deal with differing levels of industry cooperation.  Obviously, most proponents bend over backwards to 
cooperate in the assessment process; however, from time to time, some proponents are not cooperative.  Such 
proponents slow things down by not cooperating with the requirements of officers of the authority in bringing 
forward relevant information or in their reaction to public submissions to a decision.  It is often the proponent 
who holds things up.  The time frame of 120 days is, in my view, unrealistic for medium to large-scale 
proposals, and completely unrealistic for strategic assessments or assessments of region schemes and large-scale 
planning documents.   
The other difficulty with the amendment as it is worded is that it does not define what trigger date would start the 
counting of the 120 days.  By implication, the assessment trigger itself would be when the counting of the 120 
days would begin; that is, when the provisions of section 38 of the Environmental Protection Act were begun, 
the clock would start ticking.  However, that is not a good place to start the counting.  If we wanted to introduce 
rigid time lines, we would not want to begin the counting process until at least the proponent’s document was 
ready, which would mean that the proponent would have finalised exactly the nature of the proposal.  Members 
know how thick those documents are.  That documentation should be in place so that it can be ready for 
circulation and for going through the process of public consultation.   
My view is that the EPA has a culture of doing everything that it can to streamline the time frames.  My 
experience is that the EPA considers those time frames to be key performance indicators in delivering outcomes 
for the community.  As the member has suggested, the issue of whether there are delays on the Government’s or 
a proponent’s side of things rests with matters of resourcing.  It is important to ensure that the authority has 
adequate expert advice available to it in the department, so that the authority can work with speed and accuracy.  
It is really a matter of good administration and resources.  That is the reason the Greens will not support the 
amendment, although we certainly agree with the spirit of it, which is that a part IV impact assessment should 
not stretch out indefinitely.  I am confident that the authority would endorse the same objective.   
Hon TOM STEPHENS:  Hon Murray Criddle asked me a question about the time line processes.  The 
Government has expressed the view that it is important that there not be this rigid process within the statute, and 
instead that the concerns expressed by Hon Murray Criddle should be dealt with administratively.  There are a 
number of reasons for that.  As I tried to articulate in my first response, it is sometimes for the convenience of 
the proponent - who typically is from industry - and not necessarily for the convenience of government or the 
authority itself that some flexibility in these time lines is provided.  Hon Murray Criddle may be interested to 
know that in the long time frame in which this Bill has been dealt with by the Parliament, the issues that he has 
raised in this Chamber were, as he is probably aware, also raised by his counterpart and leader in the lower 
House.  In the intervening period, as a result of the concerns raised by Hon Max Trenorden, the Leader of the 
National Party, the minister committed to a process which is now in operation and which effectively has 
provided for the public reporting of the status of assessments.  That has made the assessment process of the 
authority more accountable.  I am advised that that process can now be accessed through the web.  These 
administrative procedures for assessment are a better way of tackling this issue, rather than by placing under 
threat the legal validity of assessments through this imposition.  There have been some improvements in the 
processes as a result of the issues the member has raised.  The Government feels that the honourable member 
would do the cause a disservice if he were to succeed in getting his amendment carried.   
Hon MURRAY CRIDDLE:  I am pleased to hear that there has been some gee-ing up of the process of 
administration as a result of the amendment moved in the other place.  If that goes any way at all towards 
improving the situation with time frames, I know that a lot of people will be very pleased.  Perhaps a more open 
process will make it well and truly known to people that action is being taken.  One of the real problems in my 
part of the world has been the frustration of trying to know what is required during the process.  That seems to be 
part of the problem.  In other words, the feedback for what is required does not seem to be getting through.  I 
bring that to the attention of the minister as well.  I am still very much of the view that when action is required a 
time line does not hurt anyone.   

Hon Norman Moore:  Perhaps you could change the days to years -  

Hon MURRAY CRIDDLE:  We could but I will not be around then.  However, some of these proposals will still 
be around.  Further clarity of the situation and immediate action is required rather than it being strung out over 
many years.  

Amendment put and a division taken with the following result - 
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Ayes (13) 

Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Alan Cadby (Teller) 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson  

Noes (14) 

Hon Sue Ellery Hon Nick Griffiths Hon Jim Scott Hon Giz Watson 
Hon Adele Farina Hon Dee Margetts Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  
Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon George Cash Hon Kim Chance 
 Hon Bruce Donaldson Hon Kate Doust 
 Hon Barbara Scott Hon Robin Chapple 

Amendment thus negatived. 

Clause put and passed. 

Clause 10:  Sections 40A and 40B inserted - 

Hon TOM STEPHENS:  I move - 

Page 14, line 11 - To delete “suspend or”. 

Page 14, line 13 - To delete “suspension or”. 

Page 14, lines 25 to 27 - To delete the lines. 

The primary intent of proposed section 40A is to provide a means of terminating an assessment when the 
proposal is no longer proceeding but the proponent cannot be contacted to withdraw the proposal, or when 
another decision-making authority has made a decision that has prevented the proposal from proceeding.  The 
reference to suspending a proposal is not essential and may be problematic and cast doubt on the Environmental 
Protection Authority’s ability to control the assessment process - we were talking about this in earlier discussion 
about these clauses.  It would have the effect of referring finalisation of assessment while awaiting relevant 
information or the development of a relevant policy.  If the reference to suspension were to be retained, other 
amendments would also be required to protect the EPA’s ability to control the assessment process.  These 
amendments remove the references to suspension and effectively restore the status quo for the EPA’s control of 
the assessment process.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  The third amendment is the principal one; the others are 
consequential.  However, I will put them seriatim as shown in the supplementary notice paper.  The question is - 

Page 14, line 11 - To delete “suspend or”. 

Amendment put and passed. 
The DEPUTY CHAIRMAN:  The question is -  

Page 14, line 13 - To delete “suspension or”. 

Amendment put and passed. 

The DEPUTY CHAIRMAN:  The question is - 

Page 14, lines 25 to 27 - To delete the lines. 

Hon MURRAY CRIDDLE:  Can the minister explain why proposed section 40A(2) will not apply? 

Hon TOM STEPHENS:  I am advised that, if there is no formal suspension of proposals, there is no need for 
them to be resurrected.  

Amendment put and passed. 

Clause, as amended, put and passed. 
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Clause 11 put and passed.  

Clause 12: Section 41A inserted - 

Hon TOM STEPHENS:  I move - 

Page 16, lines 28 and 29 - To delete the lines.  

This amendment is consequential.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 13 and 14 put and passed.  

Clause 15: Section 44 amended - 

Hon CHRISTINE SHARP:  I move - 

Page 18, lines 25 to 27 - To delete the lines.  

The purpose of this amendment is to delete the lines that refer to the authority’s recommendations being 
implemented by other decision-making authorities.  This is only a very small amendment, but it is not without 
importance, because it seeks to stem an already existing tide of delegation that is increasingly characterising 
post-assessment auditing of environmental performance and ministerial conditions.  While the Greens (WA) do 
not want to go as far as to seek to amend the Bill to insert a provision prohibiting the auditing of the 
implementation of proposals by other authorities - they are usually government departments - we are reluctant to 
install the process of delegation into the Act, as would be the case in clause 15.  Once the assessment is over, the 
Environmental Protection Authority has made its recommendations and the minister has considered the 
recommendations and issued the all-important statutory statement of the implementation of the proposal 
containing the conditions - from that moment on - there is very little auditing of whether the conditions imposed 
on a project at the end of this very long and important process are being met.  There is very little surveillance of 
how effective the conditions have been or whether they have been implemented at all. 
The Greens (WA) are concerned that further delegation of responsibility for those conditions will prohibit a good 
enforcement system, and good enforcement of the provisions of this Act is clearly one of the key requests being 
made by the community.  The community is keen that the EPA desist from practices such as making the 
Department of Conservation and Land Management responsible for the auditing of a particular ministerial 
condition on logging.  The community would prefer that the authority maintain the statutory responsibility.  We 
would prefer that the EPA does not make Main Roads responsible for the implementation of a traffic 
management plan with implications for the activities of road trains.  In the debacle that is currently taking place 
at the port of Geraldton, the dredging management plan for the expansion of the port is controlled by the port 
authority itself.  In the very recent past we have seen significant and long-term environmental impact on the 
seagrass because the dredging management plan was not well implemented. 
Our concern is that any observer of the processes of environmental assessment in this State would notice that, in 
practice, subsidiary decision-making authorities often do not audit in a very satisfactory way, for all sorts of 
reasons.  A government department may not have the sense of rank or authority to audit one of its colleagues in a 
critical manner.  There could be insufficient independence in that other decision-making authority from the 
proponent itself.  That is the situation in Geraldton, where the port authority is too close to the dredging 
operations.  Another decision-making authority may not have the same environmental ethic for which the EPA 
itself stands.  It may simply be that the auditing of the performance in meeting the conditions is not given enough 
public scrutiny by other government departments.   

The Greens (WA) prefer that all enforcement auditing - that is, the implementation to the satisfaction of  - 
always refers back to the EPA.  With the assistance of the Department of Environmental Protection, the EPA is 
the regulator.  Moreover, at a ministerial level, the auditing function should be kept within the authority of the 
Minister for the Environment, who issues the statements of implementation.  She is the person who needs to 
oversee satisfactory implementation of these assessments.  If the process is then compromised by delegating to 
another decision-making authority or government department that comes under a different or competing 
ministerial authority - for example the Minister for Planning and Infrastructure or the Minister for State 
Development - the auditing will develop that conflict of interest.  We prefer to keep the independence of 
environmental auditing within the auspices of the EPA, the Department of Environmental Protection and the 
Minister for the Environment.   
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Hon TOM STEPHENS:  The Government accepts the amendment proposed by Hon Christine Sharp.  The 
present wording of the clause is wider than it needs to be.  The words were intended to make an improvement, 
but they are not essential, and we will take the opportunity of deleting, which will not create any problems.  
However, the change proposed does not have the effect of removing any auditing of conditions by decision-
making authorities.  Section 48 already anticipates that, and we will not be amending that.  

Hon MURRAY CRIDDLE:  It is interesting how an argument develops.  There has been discussion about the 
Geraldton port and the like.  There is a bit of a plume that, at times, stretches some way.  It seems to me that a lot 
of people are reading a lot of things into what is going on in Geraldton.  Members can create the opportunity to 
make a point if they continue to say the same thing often enough.  However, before they make too many 
statements, they should have a look at what is happening in Geraldton and listen to what the people are saying.  
At the end of the day, we have to have development somewhere.  I understand that the minister said that 
agencies outside of the Environmental Protection Authority can still carry out some of the overriding decisions 
with regard to the environmental processes that will be put in place.   
Road trains were mentioned and, as I understand it, that area will be overseen by the EPA.  The EPA would not 
have a clue about a truck or the way things operate in the transport industry.  I would not like the EPA to tell us 
how we should drive a truck down the road, nor would I like it to be involved in similar issues.  A number of 
things are happening across agricultural and rural Western Australia.  I wonder what will happen in the mining 
areas and the like.  Some areas will be overseen by the EPA and, if that happens, it will become an enormous 
organisation.  Will the minister assure us that a reasonable approach will be taken?  At the end of the day, who 
will pay for the EPA spreading its wings as wide as will be required if we start doing these types of things?   

Hon TOM STEPHENS:  The decision-making role of other agencies will continue and will not be changed by 
the Bill.  A reasonable approach will be adopted.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 16 to 19 put and passed.   

Clause 20:  Section 48 amended -  

Hon CHRISTINE SHARP:  I move - 

Page 28, after line 13 - To insert - 

(b) is to advertise that non-compliance in the prescribed manner; and  

The purpose of my amendment is to facilitate the changes that the Government has already undertaken to 
improve the enforcement culture of breaches of the Act at the Department of Environmental Protection.  In this 
case, we are dealing with breaches of ministerial conditions.  The purpose of my amendment is to ensure that 
when the chief executive officer of the Department of Environmental Protection considers that a proponent is not 
complying with conditions, that information should be published and advertised in a public way.  Depending on 
the nature of the non-compliance or alleged non-compliance, it could be advertised in the authority’s weekly 
advertisement in The West Australian, or it could simply be advertised on the web site.  The reference to 
prescribed manner gives some flexibility about the best way to make such information public.  Nevertheless, 
there is an overwhelming sense in the community and, indeed, probably in the House, that enforcement should 
not be a secretive business and that a good enforcement culture is an open and transparent process.  The change I 
propose fits in with the other changes that are already in the Bill.  For example, clause 20 also gives the chief 
executive officer power to prosecute.  Previously, prosecutions under the Act have been the province of the 
minister alone.  That is a good improvement.  The requirement that non-compliance be advertised will also help 
to improve the enforcement culture.   

Yesterday I referred to the “Review of the Enforcement and Prosecution Guidelines of the Department of 
Environmental Protection of Western Australia for the Minister for Environment and Heritage” by Brian 
Robinson.  One of his recommendations was that regular information bulletins be prepared and posted on the 
web site summarising significant enforcement actions for the month.  There are all sorts of examples in which 
the community has felt poorly informed about enforcement.  I can think of the activities of Cable Sands at its 
Jangardup mine site.  One also thinks of CSBP and its activities in the main drain into the Swan River at 
Bayswater and the notorious chemical fire at Bellevue, which was the result of non-compliance over many years.  
I acknowledge that the current Minister for the Environment has made active strides to address the very non-
proactive approach that the department has taken to enforcement in the past.  She is to be complimented on that.  
It is much appreciated in the community.  The amendment standing in my name will reiterate that good 
enforcement practices are public practices.   
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Hon ROBYN McSWEENEY:  The Opposition does not support that the words be inserted, because that would 
be taking enforcement to the extreme.  Proposed sections 48(1) and 48(1a) are tight enough.  Proposed section 
48(1a) states -  

If the CEO finds that any of the implementation conditions is not being complied with, the CEO -  

may exercise any power in respect of the non-compliance that is exercisable by the CEO under 
a written law; and 

That gives the CEO wide-ranging powers.   

Proposed section 48(1a)(b) states -  

in any event, is to report the non-compliance to the Minister.   

The Opposition believes that enforcement is well covered without having to advertise.   

Hon TOM STEPHENS:  For the reasons articulated by Hon Robyn McSweeney, the Government will not accept 
the amendment.   

Amendment put and negatived.   

Clause put and passed. 

Clause 21:  Section 48F amended - 
Hon TOM STEPHENS:  I move - 

Page 29, line 13 - To delete “(2c)” and insert “(3a)”. 

This corrects a typographical error. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 22 put and passed. 

Clause 23:  Section 100 amended - 
Hon CHRISTINE SHARP:  I move - 

Page 29, lines 25 to 28 - To delete the lines. 

This amendment is consequential upon a previous amendment, which has already been debated and passed.  That 
amendment removed the Environmental Protection Authority’s right to refuse referral.  I anticipate the support 
of the Government for this amendment as it has already supported the substantive amendment. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Is the member moving the amendment to test the will of the 
Committee? 

Hon CHRISTINE SHARP:  I take it that I have to move it, although it is consequential; it is not a Clerk’s 
amendment. 

The DEPUTY CHAIRMAN:  The member is not obliged to move it. 

Hon TOM STEPHENS:  It is consequential upon an amendment that has been carried. 

The DEPUTY CHAIRMAN:  Thank you for that point of clarification. 

Amendment put and passed. 
Hon CHRISTINE SHARP:  The next four amendments in my name to this clause are new and contained in the 
supplementary notice paper that was circulated to members late last night.  I apologise for the lateness in 
providing these amendments.  When they read them, members will be relieved to see that the amendments are 
simple in their scope.  They are intended to change the operations of section 100 of the Act; that is, the section 
that deals with appeals.  Proposed subsection (3a) sets out time frames for the lodging of appeals.  The four 
amendments seek to extend the proposed 14-day period to 21 days to provide more time in which appeals may 
be lodged under section 100.  Such an appeal may be about the level of an assessment or a particular 
recommendation of the authority and so on.  Such examples are similarly listed at the same proposed subsection.   

I have been moved to make these late amendments because of a matter in my electorate that I dealt with last 
week.  I sought to appeal against a lack of formal assessment by the authority on an urban subdivision proposal 
in the Peel region.  During the process I was struck by the realisation that a lot of people were naturally 
interested in the matter and very keen to see a formal assessment but had failed to notice one line in an 
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advertisement notifying the proposed informal assessment.  In such cases it makes things very hard for a 
stakeholder if he misses that one piece of advertising.  He may miss the opportunity to lodge an appeal.  That 
was the case last week in my electorate.  Given that many sections of the Act allow three weeks for responses, 
the appeals process should be in line with other sections and other amendments to the Act.  People need 
reasonable time to become aware of circumstances.  I am aware that this issue was discussed with the appeals 
convener when he visited the Ludlow tuart forest to meet with appellants of the mining proposal.  Many people 
complained that they were unaware of the time frames for lodging an appeal and had failed to have the 
opportunity to do so.  I seek to give a little more time for the community to undertake such lodgings. 

The DEPUTY CHAIRMAN:  As a point of clarification, the 14-day period the member is referring to appears at 
lines 5, 7, 9 and 12, but also occurs at line 2.  Does the member seek to amend line 2 as well?  The 
supplementary notice paper does not contain an amendment for line 2. 

Hon Tom Stephens:  It is consequentially deleted because of a previous amendment. 

The DEPUTY CHAIRMAN:  It still needs to be moved. 

Hon Tom Stephens:  As the consequence of an earlier amendment the line will be removed. 

The DEPUTY CHAIRMAN:  Given the time, I will have to interrupt debate.  I draw that to the attention of the 
member so that all references can be amended at the same time. 

Progress reported and leave granted to sit again.  
Sitting suspended from 1.00 to 2.00 pm 

 


